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§329.16

can be answered only after a deter-
mination whether (1) the waters are
navigable waters of the United States
or

(2) If not navigable, whether the pro-
posed type of activity may neverthe-
less so affect the navigable waters of
the United States that the assertion of
regulatory jurisdiction is deemed nec-
essary.

§329.16 Use and maintenance of lists
of determinations.

(a) Tabulated lists of final deter-
minations of navigability are to be
maintained in each district office, and
be updated as necessitated by court de-
cisions, jurisdictional inquiries, or
other changed conditions.

(b) It should be noted that the lists
represent only those waterbodies for
which determinations have been made;
absence from that list should not be
taken as an indication that the
waterbody is not navigable.

(c) Deletions from the list are not au-
thorized. If a change in status of a
waterbody from navigable to non-navi-
gable is deemed necessary, an updated
finding should be forwarded to the divi-
sion engineer; changes are not consid-
ered final until a determination has
been made by the division engineer.

PART 330—NATIONWIDE PERMIT
PROGRAM

Sec.

330.1 Purpose and policy.

330.2 Definitions.

330.3 Activities occurring before certain
dates.

330.4 Conditions, limitations, and restric-
tions.

330.5 Issuing, modifying, suspending, or re-
voking nationwide permits and author-
izations.

330.6 Authorization by nationwide permit.

AUTHORITY: 33 U.S.C. 401 et seq.; 33 U.S.C.
1344; 33 U.S.C. 1413.

SOURCE: 56 FR 59134, Nov. 22, 1991, unless
otherwise noted.

§330.1 Purpose and policy.

(@) Purpose. This part describes the
policy and procedures used in the De-
partment of the Army’s nationwide
permit program to issue, modify, sus-
pend, or revoke nationwide permits; to
identify conditions, limitations, and
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restrictions on the nationwide permits;
and, to identify any procedures, wheth-
er required or optional, for authoriza-
tion by nationwide permits.

(b) Nationwide permits. Nationwide
permits (NWPs) are a type of general
permit issued by the Chief of Engineers
and are designed to regulate with lit-
tle, if any, delay or paperwork certain
activities having minimal impacts. The
NWPs are proposed, issued, modified,
reissued (extended), and revoked from
time to time after an opportunity for
public notice and comment. Proposed
NWPs or modifications to or reissuance
of existing NWPs will be adopted only
after the Corps gives notice and allows
the public an opportunity to comment
on and request a public hearing regard-
ing the proposals. The Corps will give
full consideration to all comments re-
ceived prior to reaching a final deci-
sion.

(c) Terms and conditions. An activity
is authorized under an NWP only if
that activity and the permittee satisfy
all of the NWP’s terms and conditions.
Activities that do not qualify for au-
thorization under an NWP still may be
authorized by an individual or regional
general permit. The Corps will consider
unauthorized any activity requiring
Corps authorization if that activity is
under construction or completed and
does not comply with all of the terms
and conditions of an NWP, regional
general permit, or an individual per-
mit. The Corps will evaluate unauthor-
ized activities for enforcement action
under 33 CFR part 326. The district en-
gineer (DE) may elect to suspend en-
forcement proceedings if the permittee
modifies his project to comply with an
NWP or a regional general permit.
After considering whether a violation
was knowing or intentional, and other
indications of the need for a penalty,
the DE can elect to terminate an en-
forcement proceeding with an after-
the-fact authorization under an NWP,
if all terms and conditions of the NWP
have been satisfied, either before or
after the activity has been accom-
plished.

(d) Discretionary authority. District
and division engineers have been dele-
gated a discretionary authority to sus-
pend, modify, or revoke authorizations

462



Corps of Engineers, Dept. of the Army, DoD

under an NWP. This discretionary au-
thority may be used by district and di-
vision engineers only to further condi-
tion or restrict the applicability of an
NWP for cases where they have con-
cerns for the aquatic environment
under the Clean Water Act section
404(b)(1) Guidelines or for any factor of
the public interest. Because of the na-
ture of most activities authorized by
NWP, district and division engineers
will not have to review every such ac-
tivity to decide whether to exercise
discretionary authority. The terms and
conditions of certain NWPs require the
DE to review the proposed activity be-
fore the NWP authorizes its construc-
tion. However, the DE has the discre-
tionary authority to review any activ-
ity authorized by NWP to determine
whether the activity complies with the
NWP. If the DE finds that the proposed
activity would have more than mini-
mal individual or cumulative net ad-
verse effects on the environment or
otherwise may be contrary to the pub-
lic interest, he shall modify the NWP
authorization to reduce or eliminate
those adverse effects, or he shall in-
struct the prospective permittee to
apply for a regional general permit or
an individual permit. Discretionary au-
thority is also discussed at 33 CFR
330.4(e) and 330.5.

(e) Notifications. (1) In most cases,
permittees may proceed with activities
authorized by NWPs without notifying
the DE. However, the prospective per-
mittee should carefully review the lan-
guage of the NWP to ascertain whether
he must notify the DE prior to com-
mencing the authorized activity. For
NWPs requiring advance notification,
such notification must be made in
writing as early as possible prior to
commencing the proposed activity. The
permittee may presume that his
project qualifies for the NWP unless he
is otherwise notified by the DE within
a 30-day period. The 30-day period
starts on the date of receipt of the no-
tification in the Corps district office
and ends 30 calendar days later regard-
less of weekends or holidays. If the DE
notifies the prospective permittee that
the notification is incomplete, a new
30-day period will commence upon re-
ceipt of the revised notification. The
prospective permittee may not proceed

§330.1

with the proposed activity before expi-
ration of the 30-day period unless oth-
erwise notified by the DE. If the DE
fails to act within the 30-day period, he
must use the procedures of 33 CFR 330.5
in order to modify, suspend, or revoke
the NWP authorization.

(2) The DE will review the notifica-
tion and may add activity-specific con-
ditions to ensure that the activity
complies with the terms and conditions
of the NWP and that the adverse im-
pacts on the aquatic environment and
other aspects of the public interest are
individually and cumulatively mini-
mal.

(3) For some NWPs involving dis-
charges into wetlands, the notification
must include a wetland delineation.
The DE will review the notification
and determine if the individual and cu-
mulative adverse environmental effects
are more than minimal. If the adverse
effects are more than minimal the DE
will notify the prospective permittee
that an individual permit is required or
that the prospective permittee may
propose measures to mitigate the loss
of special aquatic sites, including wet-
lands, to reduce the adverse impacts to
minimal. The prospective permittee
may elect to propose mitigation with
the original notification. The DE will
consider that proposed mitigation
when deciding if the impacts are mini-
mal. The DE shall add activity-specific
conditions to ensure that the mitiga-
tion will be accomplished. If sufficient
mitigation cannot be developed to re-
duce the adverse environmental effects
to the minimal level, the DE will not
allow authorization under the NWP
and will instruct the prospective per-
mittee on procedures to seek author-
ization under an individual permit.

() Individual Applications. DEs should
review all incoming applications for in-
dividual permits for possible eligibility
under regional general permits or
NWPs. If the activity complies with
the terms and conditions of one or
more NWP, he should verify the au-
thorization and so notify the applicant.
If the DE determines that the activity
could comply after reasonable project
modifications and/or activity-specific
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conditions, he should notify the appli-
cant of such modifications and condi-
tions. If such modifications and condi-
tions are accepted by the applicant,
verbally or in writing, the DE will
verify the authorization with the modi-
fications and conditions in accordance
with 33 CFR 330.6(a). However, the DE
will proceed with processing the appli-
cation as an individual permit and take
the appropriate action within 15 cal-
endar days of receipt, in accordance
with 33 CFR 325.2(a)(2), unless the ap-
plicant indicates that he will accept
the modifications or conditions.

(g9) Authority. NWPs can be issued to
satisfy the permit requirements of sec-
tion 10 of the Rivers and Harbors Act of
1899, section 404 of the Clean Water
Act, section 103 of the Marine Protec-
tion, Research, and Sanctuaries Act, or
some combination thereof. The appli-
cable authority will be indicated at the
end of each NWP. NWPs and their con-
ditions previously published at 33 CFR
330.5 and 330.6 will remain in effect
until they expire or are modified or re-
voked in accordance with the proce-
dures of this part.

§330.2 Definitions.

(a) The definitions found in 33 CFR
parts 320-329 are applicable to the
terms used in this part.

(b) Nationwide permit refers to a type
of general permit which authorizes ac-
tivities on a nationwide basis unless
specifically limited. (Another type of
general permit is a ‘“‘regional permit”
which is issued by division or district
engineers on a regional basis in accord-
ance with 33 CFR part 325). (See 33 CFR
322.2(f) and 323.2(h) for the definition of
a general permit.)

(c) Authorization means that specific
activities that qualify for an NWP may
proceed, provided that the terms and
conditions of the NWP are met. After
determining that the activity complies
with all applicable terms and condi-
tions, the prospective permittee may
assume an authorization under an
NWP. This assumption is subject to the
DE’s authority to determine if an ac-
tivity complies with the terms and
conditions of an NWP. If requested by
the permittee in writing, the DE will
verify in writing that the permittee’s
proposed activity complies with the
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terms and conditions of the NWP. A
written verification may contain activ-
ity-specific conditions and regional
conditions which a permittee must sat-
isfy for the authorization to be valid.

(d) Headwaters means non-tidal riv-
ers, streams, and their lakes and im-
poundments, including adjacent wet-
lands, that are part of a surface tribu-
tary system to an interstate or navi-
gable water of the United States up-
stream of the point on the river or
stream at which the average annual
flow is less than five cubic feet per sec-
ond. The DE may estimate this point
from available data by using the mean
annual area precipitation, area drain-
age basin maps, and the average runoff
coefficient, or by similar means. For
streams that are dry for long periods of
the year, DEs may establish the point
where headwaters begin as that point
on the stream where a flow of five
cubic feet per second is equaled or ex-
ceeded 50 percent of the time.

(e) Isolated waters means those non-
tidal waters of the United States that
are:

(1) Not part of a surface tributary
system to interstate or navigable wa-
ters of the United States; and

(2) Not adjacent to such tributary
waterbodies.

(f) Filled area means the area within
jurisdictional waters which is elimi-
nated or covered as a direct result of
the discharge (i.e., the area actually
covered by the discharged material). It
does not include areas excavated nor
areas impacted as an indirect effect of
the fill.

(g) Discretionary authority means the
authority described in §§330.1(d) and
330.4(e) which the Chief of Engineers
delegates to division or district engi-
neers to modify an NWP authorization
by adding conditions, to suspend an
NWP authorization, or to revoke an
NWP authorization and thus require
individual permit authorization.

(h) Terms and conditions. The ‘“terms”
of an NWP are the limitations and pro-
visions included in the description of
the NWP itself. The ‘“‘conditions’ of
NWPs are additional provisions which
place restrictions or limitations on all
of the NWPs. These are published with
the NWPs. Other conditions may be im-
posed by district or division engineers
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